
I\ IHE SrJIril],t\tE Cotit{I o.t' I111,_ sTAItr Oir LriAtl

-'oo0,lo

Gunnisc>n-Fayette Cana I
Cornpany, a Utah corporation,

Plaintiff and R e sp.-rnden';,

Gunni son Ir:rigaticn Company r

a Utah corporation,
Defendant zund Appellant.

ELLETT, Justicer:

No. IIZ09

F'1LE D
Decernber 5, 1958

L. M. Curnrnings, Clerk

,P,rb4
This is an appeal by Gunnison Irr:gation Company from a surrrrnary

judgrnent dec:-eeing priorities in the use oi wai-er ro plainrif{o Gunnison-Fayette
Canal Cornpany*, ancl a cross-appeal by the plaintiif {ro:r-n a surnrna-ry judgrnent
holding that plaintifj cannot recover for water allegedly wrongfully appropriated
by the defenclant.

On November 30, 1936, thetrCox Decreerru,as signed by Judge LeRoy
H. Cox, adjudicating all of the rights t-o lhe wa-ters of the Sevier River and its
tributaries. This appeal deals only wirh rhe Sanpil-ch River, a tribut-ary of the
Sevier, and its own tributar'-es, to wit Trverlve Nliler Creek and Six Mile Creek.
The plaintiff was award.ed. 40 c. f. =. 

I of the water flowing in Sanpitch River;
and IJighland Canal Cornpany, defendanlrs predecessor in interest, rvas awardecl
a greater: arnouni. of the flow, with this lir-nirarion:

Twelve MiIe Creek at a point S, 46 degrees 48 rninutes W.
750 feet frorn the NE corner of ihe SlVI/4 of the NE1/4
Sec. 32, T. 18 S., R. 2 E. into the Highland No. Canal.
It is provided, however, that all of the rj.ghts of the Highland
Canal Cornpany to the use of the wa:er frorn Sanpitch River
and its tributarie,r, Six MiIe Creek and Twelve Mile Creek are
subject to the right of the Gunnjson-Fayei;te Canal Company to
25 c.f. s. out of 40 c.f. s. awarded to said Gunnison-Favette
Canal Company.

The Cox Decree is contained in a printed book containing 232 pages.
The appellanr clairns that because the quoted provisions are written in a sub-
ParagraPh which distributes thi water of Twelve Mile Creek that there is an -
arnbiguity and that the priority to Gunnison-Fayetie Canal Cornpany for
25 c. f. s. must be lirnii;ed to water florving in Twe]ve MiIe Creek or to that
in Twelve MiIe Creek together with that in Six MiIe Creek because the de-
scription given for TweIve MiIe Creek is reaIIy that of Six MiIe Creek.

For the court to err in the survey description creates no ambiguity
when the creeks are clearly designated by narne. The trial court could see no
ambiguity and refrrsed to allow evidence of what was the intent of the provi-
sions or what the practice over the years had been. We are in accord with
that ruling. The decree is crystal clear, to wit, that of the 40 c. f. s. awarded
to plaintiif.,^ 25 c.f. s. w.ruld have priority over the water awarded to the
defendant. 2

The judgrnent of the lower court is affirmed as to this priority.

l. ttc. f. s. r' is an abbrevialion for cubic feet per second"
2. The water in the streams varies greatly from time to tirne. At tirnes the
flow is great enough for aIl. At other tirnes there is an insuffic.ient florv, and
so the needs of u.sers are satisfied accordrng to their respective priorities.



In the rl.]<-r;.:..i.i- :rr\ r.rlve ci :n iirr: cra)ss.appc,.tI z d,-::erent jucige ruled that
the pJairtti;t cor'i.lci n.o'., r cco\c I ant-.ia.-nage-< :ot !va'(:t- ir,'tong:ully cl:vertecl ar-.,ay
frorn ii by tiie rl.e:errc.lrr), h-t le a-:on given being'ha: 'he plainriif was a rnutual
irrigation corrfpan'v'and ex:sled s'iIeIt fur'-he p-lrprrse: of mak-ng dr,stribution of
water to its stockhcilder sl '-h+'- i: ne _'.thet sold nor reri;ed r,i,'ater. and, therefore,
sustained no loss, tha--:l an; waler was wrong;'ull7 cli.verted, it would be the
stockholders u,ho s-ii:.ered';he lo;s, and the; ancl ihe; alone rvould have the
right to bring the ac'."lon.

The Norrp:r.,f'1: Co;po:a',ion Acr iound in Sec. 16-6-ZO, U. C. A. I953
(Replacement Vol" Zo l9o? Pocket Supple jre n:), applies to mut.ua.I irr:igation,
canal, ditch, r'eservo'lrandwar,ercornpanies" By'-(ec. 16",6-ZZof.theAct
such rnutual irrigalicn cornpa"nies, etc., are gi"ven power r!. . " (Z) To sue and.
be sued, cornplain a.nd defend, in it-. cor'porat_e narne. ir

The instan'- ac:ion wa.. nor brought for da:nagc-s ro crops as the trial
judge assurned. It was for the value of the war-er which had been a'uvard.ed to
the plaintiff by the Cox Decree and which had been wrongfully diverted by the
defendant. That water:, if any'was so diverted, undoubtedly had a provable
value, and the {act that the corporatiorr neithe:r sold ncrr rented water is of no
concern. The plain'rj.l; in its corpora:e narne should be able to recover for
the value of the wate.re and rt would hold the proceeds of any judgrnent in trust
for its stockholders.

The holding of the trial court tha.t the ptaini-iti has no right to sue is
rever sed. The case is rer-na-ncled for further p:'oceedi.ngs not inconsistent
with this opinion. Cosr-s are awarded to the ptain:iff .

WE CONCUR:

J. Allan Crockett, Chief Justice

E. R. Callister, Jr. , Justice

TUCI(ETT f*gfr""_: iConcurring in part)

I concur with the opinion of Justice Ellett aff:.rrning a surnrnary judg-
rnent by the court below decreeing certain prioriti.es in the use of water to the
plaintiff, but i arrr unable to agree with the opinion wherein it would reverse
the surnrnary judgrnent of the court as to the righ: of the plaintiff to recover
darnages. I a:n in agree:-nent that the nonprofit corporation act referred to in
the opinion confers upon rhe plainti.ff the right to sue and to be sued in its cor-
porate narne, howevero I do not believe thai the statule confers upon the plain-
tiff the right to recover da:nages sustained by its shareholders. The ptaintiff
does not clairn that:t has been dartaged by any'act of the defendant and it is
quite clear that the plainriff has suffered no darnage tc its property nor a loss
of revenue. If anyone has srijiered damage by reason of the defendantrs unlaw-
ful divers.i.on of water jrom {;he plainrlff, it is the warer users or shareholders
of the plaintiff corp,3ra:ion anrl they are entilled io s're Lo:ecover for their
losses. The meas'-r.le. ot ihe darnage su:fered by an inclividual user would be
the darnage to "rop=. 

t I am of the opinion that the plaintiff has no right at law
to sue to recover darrages srrf{ered by its shareholders as a trustee or
otherwise.2

I would affirrn ihe lo-wer court in granting a su:nrnar7 judgment upon
that part of the case.
t. Btst"'-"Ir1-'y"';82 G;[T8b, zl p.2d sEe. -
Z. Nevada Ditch Co, v. Pacific l,ivestock Co. iOre. ), l2? Pac. 984; Eaton v.
Larirner & W.tld Res*.'rvoir Co. (Colo.',, 33 Pac. 218.
No. ll20c -Z=
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r concur with Mr. Justice Ellettts conclusion as to priorities, and. con-cur with Mr" Justice Tuckettrs conclusion as to parties plaintiff. It seems to
claim for individual darnage, and not

-ownerwise, with shareholders who
a given year, one farmer_shareholder

shed his water turn, with no damage
broke because of failure to receive

not to.
in to

ncewould be required to establish the measure of damages to each shareholderwho would have to prove them. otherwise, one shareholder rnay enjoy awindfall at the expense of his damaged and disadvantaged brother shareholder.
I
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